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King John signing the Magna Carta at Runnymede on June 15th, 1215.
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Preface

The “Magna Carta” is one of the greatest and most famous constitutional documents of all times, especially in the English-speaking world, where it is held in high esteem and where it has influenced key elements of the American or Australian legal systems and constitutions. It is also widely regarded in Britain as the founding document of constitutional law, preceding such fundamental texts as the Habeas Corpus, the Petition of Right, the Bill of Right, the Act of Settlement, but following the Charter of Liberties. As a London-based digital publisher with French roots, Les Éditons de Londres is proud that “Magna Carta” should be the first of its English language publications. We see a parallel between this key constitutional text, synonymous with the necessity for the people, or in this instance, the twenty five Barons, to limit the powers of the despot, and our first French-language publication, the Discours de la servitude volontaire by Étienne de La Boétie, which exhorts the people not to abdicate their liberties to the tyrant.

The Magna Carta, the myth and the reality

Still, saying that this is one of the most fundamental texts of constitutional law anywhere does not signify one should hold the document in some sort of semi-sacred adoration. As with all key attributes of what creates and sustains the identity of a country, there is a part of myth in the “Magna Carta”. So, let’s remind ourselves with the following:

The Magna Carta took its current shape way after the Thirteenth century: Edward Coke, and many others, had a major role in shaping the sacred and central perception that the “Magna Carta” has today in most minds as the foundation of Constitutional law and the guarantor of British liberties. Still, some of the principles of Common Law precede the Norman invasion and therefore the drafting of the “Magna Carta”.

The Magna Carta was never really enforced, was altered many times, most of its articles repealed. Following the original drafting of the “Magna Carta” in 1215, we had the Charter of the Forest in 1217, then the Great Charter of 1225 issued by Henry the Third, then confirmed in 1237. In 1297, Edward I reissued the Charter of 1225. Today, most of the articles of the original “Magna Carta” have been repealed. In addition, the Pope Innocent III, to whom John had sworn allegiance, declared it invalid soon after its creation, and the document was never legally valid for more than three months apparently. What helped the future of the “Magna Carta” was the death of John in October 1216.

The “Magna Carta” was never signed: although it bears the royal seal, the Barons did not put their seal on it.

The “Magna Carta” was not such an “original”: in fact, many of its articles were copied word for word from a less known charter called the Charter of Liberties, issued in 1100 and dating back to Henry the First.  

Historical context

King John was not the most popular of English Kings, especially with the northern Barons. He had been involved in unsuccessful wars, was losing ground against the French, England was in fear of a potential new French invasion, which had forced John to submit to the papacy (Innocent III) in 1213, therefore apparently delaying a possible French invasion. Fighting for his throne, seeking alliances outside of his borders, submitting to Rome, unsuccessful wars, high taxes, had not made John a very popular king at home, but the defeat to the French in July 1214 at the battle of Bouvines was the straw which broke the camel’s back. 

The Barons revolted against the rule of King John, and started six month long negotiations from January 1215, asked John to confirm the Charter of Liberties (dating back to 1100). They elaborated the articles of the Barons, which they forced John to agree to in the meadow of Runnymede on June 15th, 1215. In return for his royal seal, they swore allegiance to him, and on June 19th, 1215 the Magna Carta was issued. Still, as soon as John agreed to the Magna Carta, he asked the Pope to nullify it, which the latter did nine weeks later. Then civil war started. King John died in 1216, and they got the new King to reissue and confirm the Magna Carta in 1216. The Charter of the Forest was added a year after.

The Magna Carta was about protection of the rights of the Barons. It was the first attempt to limit the powers of the monarch by the feudal powers. 

Other things to know about the Magna Carta

There was never any one original of the “Magna Carta”, just a number of simultaneous sealed originals: 41 at least, one for each county, and also for the cinque ports. Very few originals subsist: one in the Salisbury cathedral, and two in the British Library (the original in the Lincoln Cathedral is an original of the Charter of the Forest). More technically, the Magna Carta was written on calf skin, and the ink was made of a combination of lamp black, oak gall and gum Arabic. The document, long of about 3500 words, was written in short-hand Medieval Latin. 

As we mentioned earlier, the “Magna Carta” was only in force for about nine weeks, until it was nullified by the Pope on 24 August 1215, upon the request of King John. It was then re-issued in 1216, then in 1217, and then again in 1225. It was confirmed as English Law in 1297. 

So, in conclusion, the “Magna Carta” was the product of a hard negotiation between a hated king and bullish Barons who wanted to get rid of him, and saw the defeat of Bouvines as a good opportunity to do so. The original document of the Articles of the Barons included something later called clause 61, which allowed the twenty five Barons to overrule the King in case he would not respect the provisions of the Charter. This clause 61 quickly disappeared. 

Articles of the original “Magna Carta” which are still law today

“1-We have, in the first place, granted to God, and by this Our present Charter have confirmed, for Us and Our heirs forever, that the English Church shall be free, its rights undiminished, its liberties unimpaired; and that We wish this to be observed appears from the fact that We of Our own free will, before the outbreak of the disputes between Us and Our barons, granted and confirmed by Charter the freedom of elections, which is considered most important and necessary to the English Church. We have also granted to all the free men of Our kingdom, for Us and Our heirs forever, all the liberties underwritten, to have and to hold them and their heirs of Us and Our heirs.”

“13- The City of London shall enjoy all her ancient liberties and free customs, both by land and water. We also decree and grant that all other cities, boroughs, towns and ports shall have all their liberties and free customs.”

“39- No free man shall be taken, imprisoned, outlawed, banished, or in any way destroyed, nor will We procede against or persecute him, except by lawful judgement of his equals and the law of the land.”

“40- To no one will We sell, to no one will We deny or delay, right or justice.”

Magna Carta and the Common Law

It has become clear that the Great Charter is not an exception in the constitutional history of England but rather a key milestone in a long series of constitutional documents aiming to protect the people against the sovereign, establish the rule of law and submit the powers in place to the scrutiny of the common people. There is nothing sacrosanct about the “Magna Carta”; it is “just” the most famous document, partially because of the circumstances under which it was enacted, ie coercion of the Barons upon King John, which itself sounds like a rehearsal of what would happen with the 17th century overthrow of the King and the affirmation of the supremacy of Parliament. Laws predated the “Magna Carta” in both custom and natural law. Therefore, even if the “Magna Carta” is a key milestone in the history of England, the “Magna Carta” takes its importance not because of its uniqueness but because of its unique position in a long chain of events and documents forming the unique nature of the uncodified constitution of England.
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The 25 Barons

The twenty five Barons were the feudal barons who forced King John to agree to the Articles of the Barons and to put his royal seal in the meadow of Runnymede on June 15th, 1215. It then led to the issuance of the Magna Carta on June 19th, 1215. Even if their true objective probably was to get rid of this king and appoint another one, who would be more amenable to their requests, even if most of the points that they had King John to agree to in the end aimed to deal with their own issues, ie those of the nobility (at the difference of the Charter of the Forest), the Magna Carta ended up as one of the most recognisable and influential constitutional documents ever made.

The twenty five Barons were the following: Richard, Earl of Clare; William de Fors, Count of Aumale; Geoffrey de Mandeville, Earl of Gloucester; Saer de Quincy, Earl of Winchester; Henry de Bohun, Earl of Hereford; Roger Bigod, Earl of Norfolk; Robert de Vere, Earl of Oxford; William Marshall junior; Robert fitz Walter; Gilbert de Clare; Eustace de Vescy; Hugh Bigod; William de Mowbray; Serlo the mercer, Mayor of London; William de Lanvelli; Robert de Ros; John de Lacy, Constable of Chester; Richard de Percy; John fitz Robert; William Malet; Geoffrey de Say; Robert de Montbegon; William of Huntingfield; Robert de Munfichet; William d’Aubigne of Belvoir.
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Magna carta – English translation

[L]

John, by the grace of God, king of England, lord of Ireland, duke of Normandy and Aquitaine, and count of Anjou, to the archbishops, bishops, abbots, earls, barons, justiciars, foresters, sheriffs, stewards, servants, and to all his bailiffs and liege subjects, greeting. Know that, having regard to God and for the salvation of our soul, and those of all our ancestors and heirs, and unto the honor of God and the advancement of holy church, and for the reform of our realm, by advice of our venerable fathers, Stephen archbishop of Canterbury, primate of all England and cardinal of the holy Roman Church, Henry archbishop of Dublin, William of London, Peter of Winchester, Jocelyn of Bath and Glastonbury, Hugh of Lincoln, Walter of Worcester, William of Coventry, Benedict of Rochester, bishops; of master Pandulf, subdeacon and member of the household of our lord the Pope, of brother Aymeric (master of the Knights of the Temple in England), and of the illustrious men William Marshall earl of Pembroke, William earl of Salisbury, William earl Warenne, William earl of Arundel, Alan of Galloway (constable of Scotland), Waren Fitz Gerald, Peter Fitz Herbert, Hubert de Burgh (seneschal of Poitou), Hugh de Neville, Matthew Fitz Herbert, Thomas Basset, Alan Basset, Philip d'Aubigny, Robert of Roppesley, John Marshall, John Fitz Hugh, and others, our liegemen.

[L]

1. In the first place we have granted to God, and by this our present charter confirmed for us and our heirs for ever that the English church shall be free, and shall have her rights entire, and her liberties inviolate; and we will that it be thus observed; which is apparent from this that the freedom of elections, which is reckoned most important and very essential to the English church, we, of our pure and unconstrained will, did grant, and did by our charter confirm and did obtain the ratification of the same from our lord. Pope Innocent III, before the quarrel arose between us and our barons: and this we will observe, and our will is that it be observed in good faith by our heirs for ever. We have also granted to all freemen of our kingdom, for us and our heirs for ever, all the underwritten liberties, to be had and held by them and their heirs, of us and our heirs for ever.

[L]

2. If any of our earls or barons, or others holding of us in chief by military service shall have died, and at the time of his death his heir shall be of full age and owe "relief" he shall have his inheritance on payment of the ancient relief, namely the heir or heirs of an earl, £100 for a whole earl's barony; the heir or heirs of a baron, £100 for a whole barony; the heir or heirs of a knight, 100 soles at most for a whole knight's fee; and whoever owes less let him give less, according to the ancient custom of fiefs.

3. If, however, the heir of any of the aforesaid has been under age and in wardship, let him have his inheritance without relief and without fine when he comes of age.

[L]

4. The guardian of the land of an heir who is thus under age, shall take from the land of the heir nothing but reasonable produce, reasonable customs, and reasonable services, and that without destruction or waste of men or goods; and if we have committed the wardship of the lands of any such minor to the sheriff, or to any other who is responsible to us for its issues, and he has made destruction or waste of what he holds in wardship, we will take of him amends, and the land shall be committed to two lawful and discreet men of that fee, who shall be responsible for the issues to us or to him to whom we shall assign them; and if we have given or sold the wardship of any such land to any one and he has therein made destruction or waste, he shall lose that wardship, and it shall be transferred to two lawful and discreet men of that fief, who shall be responsible to us in like manner as aforesaid.

[L]

5. The guardian, moreover, so long as he has the wardship of the land, shall keep up the houses, parks, fishponds, stanks[Note_1], mills, and other things pertaining to the land, out of the issues of the same land; and he shall restore to the heir, when he has come to full age, all his land, stocked with ploughs and "waynage"[Note_2], according as the season of husbandry shall require, and the issues of the land can reasonably bear.

6. Heirs shall be married without disparagement, yet so that before the marriage takes place the nearest in blood to that heir shall have notice.

[L]

7. A widow, after the death of her husband, shall forthwith and without difficulty have her marriage portion and inheritance; nor shall she give anything for her dower, or for her marriage portion, or for the inheritance which her husband and she held on the day of the death of that husband; and she may remain in the house of her husband for forty days after his death, within which time her dower shall be assigned to her.

8. No widow shall be compelled to marry, so long as she prefers to live without a husband; provided always that she gives security not to marry without our consent, if she holds of us, or without the consent of the lord of whom she holds, if she holds of another.

[L]

9. Neither we nor our bailiffs shall seize any land or rent for any debt, so long as the chattels of the debtor are sufficient to repay the debt; nor shall the sureties of the debtor be distrained so long as the principal debtor is able to satisfy the debt; and if the principal debtor shall fail to pay the debt, having nothing wherewith to pay it, then the sureties shall answer for the debt; and let them have the lands and rents of the debtor, if they desire them, until they are indemnified for the debt which they have paid for him, unless the principal debtor can show proof that he is discharged thereof as against the said sureties.

10. If one who has borrowed from the Jews any sum, great or small, die before that loan can be repaid, the debt shall not bear interest while the heir is under age, of whomsoever he may hold; and if the debt fall into our hands, we will not take anything except the principal sum contained in the bond.

[L]

11. And if any one die indebted to the Jews, his wife shall have her dower and pay nothing of that debt; and if any children of the deceased are left under age, necessaries shall be provided for them in keeping with the holding of the deceased; and out of the residue the debt shall be paid, reserving, however, service due to feudal lords; in like manner let it be done touching debts due to others than Jews.

12. No scutage[Note_3] nor aid shall be imposed on our kingdom, unless by common counsel of our kingdom, except for ransoming our person, for making our eldest son a knight, and for once marrying our eldest daughter; and for these there shall not be levied more than a reasonable aid. In like manner it shall be done concerning aids from the city of London.

[L]

13. And the city of London shall have all its ancient liberties and free customs, as well by land as by water; furthermore, we decree and grant that all other cities, boroughs, towns, and ports shall have all their liberties and free customs.

14. And for obtaining the common counsel of the kingdom anent[Note_4] the assessing of an aid (except in the three cases aforesaid) or of a scutage*, we will cause to be summoned the archbishops, bishops, abbots, earls, and greater barons, severally by our letters; and we will moreover cause to be summoned generally, through our sheriffs and bailiffs, all others who hold of us in chief, for a fixed date, namely, after the expiry of at least forty days, and at a fixed place; and in all letters of such summons we will specify the reason of the summons. And when the summons has thus been made, the business shall proceed on the day appointed, according to the counsel of such as are present, although not all who were summoned have come.

   
Magna carta – Medieval Latin

[E]

Johannes del gracia rex Anglie, dominus Hibernie, dux Normannie, Aquitannie et comes Andegravie, archiepiscopis, episcopis, abbatibus, comitibus, baronibus, justiciariis, forestariis, vicecomitibus, prepositis, ministris et omnibus ballivis et ﬁdelibus suis salutem. Sciatis nos intuitu Dei et pro salute anime nostre et omnium antecessorum et heredum nostrorum ad honorem Dei et exaltacionem sancte Ecclesie, et emendacionem regni nostri, per consilium venerabilium patrum nostrorum, Stephani Cantuariensis archiepsicopi, tocius Anglie primatis et sancte Romane ecclesie cardinalis, Henrici Dublinensis archiepiscopi, Willelmi Londoniensis, Petri Wintoniensis, Joscelini Bathoniensis et Glastoniensis, Hugonis Lincolniensis, Walteri Wygorniensis, Willelmi Coventriensis, et Benedicti Roffensis, episcoporum; magistri Pandulﬁ domini pape subdiaconi et familiaris, fratris Aymerici magistri milicie Templi in Anglia; et nobilium virorum Willelmi Mariscalli comitis Penbrocie, Willelmi comitis Sarrisberie, Willelmi comitis Warennie, Willelmi comitis Arundellie, Alani de Galewey constabularii Scocie, Warini ﬁlii Geroldi, Petri ﬁlii Hereberti, Huberti de Burgo senescalli Pictavie, Hugonis de Nevilla, Mathei ﬁlii Hereberti, Thome Basset, Alani Basset, Philippi de Albiniaco, Roberti de Roppel, Johannis Mariscalli, Johannis ﬁlii Hugonis et aliorum ﬁdelium nostrum.

[E]

1. In primis concessisse Deo et hac presenti carta nostra conﬁrmasse, pro nobis et heredibus nostris in perpetuum, quod Anglicana ecclesia libera sit, et habeat jura sua integra, et libertates suas illesas; et ita volumus observari; quod apparet ex eo quod libertatem electionum, que maxima et magis necessaria reputatur ecclesie Anglicane, mera et spontanea voluntate, ante discordiam inter nos et barones nostros motam, concessimus et carta nostra conﬁrmavimus, et eam obtinuimus a domino papa Innocentio tercio conﬁrmari; quam et nos observabimus et ab heredibus nostris in perpetuum bona ﬁde volumus observari.

Concessimus eciam omnibus liberis hominibus regni nostri, pro nobis et heredibus nostri in perpetuum, omnes libertates subscriptas, habendas et tenendas eis et heredibus suis, de nobis et heredibus nostris.

[E]

2. Si quis comitum vel baronum nostrorum, sive aliorum tenencium de nobis in capite per servicium militare, mortuus fuerit, et cum decesserit heres suus plene etatis fuerit et relevium debeat, habeat hereditatem suam per antiquum relevium; scilicet heres vel heredes comitis de baronia comitis integra per centum libras; heres vel heredes baronis de baronia integra per centum libras; heres vel heredes militis de feodo militis integro per centum solidos ad plus; et qui minus debuerit minus det secundum antiquam consuetudinem feodorum.

3. Si autem heres alicujus talium fuerit infra etatem et fuerit in custodia, cum ad etatem pervenerit, habeat hereditatem suam sine relevio et sine ﬁne.

[E]

4. Custos terre hujusmodi heredis qui infra etatem fuerit, non capiat de terra heredis nisi racionabiles exitus, et racionabiles consuetudines, et racionabilia servicia, et hoc sine destructione et vasto hominum vel rerum; et si nos commiserimus custodiam alicujus talis terre vicecomiti vel alicui alii qui de exitibus illius nobis respondere debeat, et ille destructionem de custodia fecerit veI vastum, nos ab illo capiemus emendam, et terra committatur duobus legalibus et discretis hominibus de feodo illo, qui de exitibus respondeant nobis vel ei cui eos assignaverimus; et si dederimus vel vendiderimus alicui custodiam alicujus talis terre, et ille destructionem inde fecerit vel vastum, amittat ipsam custodiam, et tradatur duobus legalibus et discretis hominibus de feodo illo qui similiter nobis respondeant sicut predictum est.

[E]

5. Custos autem, quamdiu custodiam terre habuerit, sustentet domos, parcos, vivaria, stagna, molendina, et cetera ad terram illam pertinencia, de exitibus terre ejusdem; et reddat heredi cum ad plenam etatem pervenerit, terram suam totam instauratam de carucis et waynagiis, secundum quod tempus waynagii exiget et exitus terre racionabiliter poterunt sustinere.

6. Heredes maritentur absque disparagacione, ita tamen quod, antequam contrahatur matrimonium, ostendatur propinquis de consanguinitate ipsius heredis.

[E]

7. Vidua post mortem mariti sui statim et sine difﬁcultate habeat maritagium et hereditatem suam, nec aliquid det pro dote sua, vel pro maritagio suo, vel hereditate sua, quam hereditatem maritus suus et ipsa tenuerint die obitus ipsius mariti, et maneat in domo mariti sul per quadraginta dies post mortem ipsius, infra quos assignetur ei dos sua.

8. Nulla vidua distringatur ad se maritandum, dum voluerit vivere sine marito, ita tamen quod securitatem faciat quod se non maritabit sine assensu nostro, si de nobis tenuerit, vel sine assensu domini sui de quo tenuerit, si de alio tenuerit.

[E]

9. Nec nos nec ballivi nostri seisiemus terram aliquam nec redditum pro debito aliquo, quamdiu catalla debitoris sufﬁciunt ad debitum reddendum; nec plegii ipsius debitoris distringantur quamdiu ipse capitalis debitor sufﬁcit ad solucionem debiti; et si capitalis debitor defecerit in solucione debiti, non habens unde solvat, plegii respondeant de debito; et si voluerint, habeant terras et redditus debitoris, donec sit eis satisfactum de debito quod ante pro eo solverint, nisi capitalis debitor monstraverit se esse quietum inde versus eosdem plegios.

10. Si quis mutuo ceperit aliquid a Judeis, plus vel minus, et moriatur antequam debitum illud solvatur, debitum non usuret quamdiu heres fuerit infra etatem, de quocumque teneat; et si debitum illud inciderit in manus nostras, nos non capiemus nisi catallum contentum in carta.

[E]

11. Et si quis moriatur, et debitum debeat Judeis, uxor ejus habeat dotem suam, et nichil reddat de debito illo, et si liberi ipsius defuncti qui fuerint infra etatem remanserint, provideantur eis necessaria secundum tenementum quod fuerit defuncti et de residuo solvatur debitum, salvo servicio dominorum; simili modo ﬁat de debitis que debentur aliis quaim Judeis.

12. Nullum scutagium vel auxilium ponatur in regno nostro, nisi per commune consilium regni nostri, nisi ad corpus nostrum redimendum, et primogenitum ﬁlium nostrum militem faciendum, et ad ﬁliam nostram primogenitam semel maritandam, et ad hec non ﬁat nisi racionabile auxilium; simili modo ﬁat de auxiliis de civitate Londoniarum.

[E]

13. Et civitas Londoniarum habeat omnes antiquas libertates et liberas consuetudines suas, tam per terras quam per aquas.  Preterea volumus et concedimus quod omnes alie civitates, et burgi, et ville, et portus, habeant omnes libertates et liberas consuetudines suas.

14. Et ad habendum commune consilium regni de auxilio assidendo aliter quam in tribus casibus predictis, vel de scutagio assidendo, summoneri faciemus archiepiscopos, episcopos, abbates, comites, et majores barones sigillatim per litteras nostras; et preterea faciemus summoneri in generali per vicecomites et ballivos nostros omnes illos qui de nobis tenent in capite ad certum diem, scilicet ad terminum quadraginta dierum ad minus, et ad certum locum; et in omnibus litteris illius summonicionis causam summonicionis exprimemus; et sic facta summonicione negocium ad diem assignatum procedat secundum consilium illorum qui presentes fuerint, quamvis non omnes summoniti venerint.

   
Confirmation of the Charters, 1297

Not less than thirty-eight distinct confirmations of the Great Charter, by sovereigns subsequent to John, are recorded. The most important is the Confirmatio Cartarum of Edward I, in 1297. Though in form a charter, it was really a statute, passed by a Parliament representing nobles, clergy and commons, and ratified by the king. By Article VI Edward I recognized the principle that no new or extraordinary taxes should be levied without the consent of Parliament. This article was often referred to in later times, especially by the parliamentary leaders who resisted the encroachments of the Stuarts.

Confirmation of 1297

I. Edward, by the grace of God, king of England, lord of Ireland, and duke of Aquitaine, to all those that these present letters shall hear or see, greeting. Know ye that we to the honor of God and of holy Church, and to the profit of all our realm, have granted for us and our heirs that the Great Charter of Liberties and the Charter of the Forest, which were made by common assent of all the realm, in the time of King Henry our father, shall be kept in every point without breach. And we will that these same charters shall be sent under our seal to our justices, both to those of the forest and to the rest, and to all sheriffs of shires, and to all our other officers, and to all our cities throughout the realm, together with our writs in the which it shall be contained, that they cause the aforesaid charters to be published and have it declared to the people that we have granted that they shall be observed in all points, and that our justices, sheriffs, mayors, and other officials, which under us have to administer the laws of our land, shall allow the said charters in pleas before them and in judgments in all their points; that is to wit, the Great Charter as the common law and the Charter of the Forest according to the Assize of the Forest, for the rehef of our people.

II. And we will that if any judgment be given from henceforth, contrary to the points of the charters aforesaid, by the justices or by any other of our ministers that hold plea before them against the points of the charters, it shall be undone and holden for nought.

III. And we will that the same charters shall be sent under our seal to cathedral churches throughout our realm, and there remain, and shall be read before the people twice in the year.

IV. And that archbishops and bishops shall pronounce sentences of greater excommunication against all those that by word, deed, or counsel shall go against the aforesaid charters, or that in any point break or go against them. And that the said curses be twice a year denounced and published by the prelates aforesaid. And if the same prelates or any of them be remiss in the denunciation of the said sentences, the archbishops of Canterbury and York for the time being, as is fitting, shall reprove them and constrain them to make that denunciation in form aforesaid.
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Notes

[Note 1] Stanks : comes from an old french word “estanc”, meaning ponds or pools of putrid waters.

[Note 2] Wainage : comes from an old french word “gaignage”, meaning a produce derived from the tillage (agricultural preparation of the soil)  of land.

[Note 3] Scutage : comes from a latin word “scutum”, meaning shield, and is a form of taxation, in the law of England under the Feudal system, allowing a knight to buy out of the military service due to the Crown, using his “knight’s fee” held under the Feudal land tenure of Knight services.

[Note 4] Anent : old English word meaning “concerning”, “about”.
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